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1400 S. Joyce Street - #C801
Arlington, Virginia 22202-1812

July 11, 1990

Ms. Lee Ann Elliott
Chairperson

Federal Election Commission
PEPCO Building

999 E Street, N.W.
Washington, D.C. 20463

AOR 1990 -15

Re: Ken Kramer '86 (Committe

Dear Madam Chairperson:

I request an Advisory Opinion on the following questions:

1. Will the Federal Election Commission (Commission), on its
own initiative, administratively terminate the Committee? or,

2. Should the Committee apply for administrative termination
by the Commission?

3. What effect, if any, does Title 13, Chapter 80, Section

101(a), Colorado Revised Statutes have on administrative
termination?

The Committee has been reporting as required by the Commission
since its inception in 1985. It was formed for my 1986 U.S. Senate
race and I am not now a candidate for office.

For at least two years, all creditor issues have been resolved
except one disputed debt involving Kenneth D. Bailey d/b/a Direct
Marketing Resources. It is my position that the Committee is not
indebted to Mr. Bailey. Nevertheless, in order to close the
Committee, numerous attempts have been made to resolve the matter
through correspondence, telephone calls and personal meetings. In
February, 1989, a campaign check for $2,000.00 was tendered
(without acknowledging 1liability) in hopes of settlement. The

check was not cashed. All further efforts at settlement have been
unsuccessful.

As the debt is still disputed, I am aware that the Committee
cannot be terminated pursuant to the Commission's debt settlement
regulations. However, not only does continued filing with the
Commission impose significant difficulties on a defunct Committee,
but as long as the Committee remains open, it is also necessary for
it to pay federal income tax and file a return with the Internal
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Ms. Lee Ann Elliott
Page 2
July 11, 1990

Revenue Service. Additionally, I believe that the Colorado Statute
of Limitations has run on the matter in dispute.

Enclosed is documentation which provides more detailed
information on all of the above.

Thank you for your consideration of my request for an advisory
opinion. If you need additional information, please do not
hesitate to contact me.

Id

incerely rs,

Kenneth/B. amer



Ken )
Kramer

U.S. SENATE

December 31, 1986

Mr. Ken Bailey

DIRECT MARKETING RESOURCES
%00 Wall Street, #31.
Seattle, Washington 98121

RE: Statement of Account - ken Kramer '86

Dear Ken:

Enclosed herein please find an accounting sheet which
indicates what our records show with respect to payments made by
the Campaign for your services. '

You will note that there are two reimbursements for
which there is no back-up: the reimbursement of 5/29/86 in the
amount of $500.00 and the reimbursement of 10/22/86 in the amount
of $1,860.82. Likewise, there is no support for payments made
6/18, 8/14 and 9/05/1986 in the total amount of $10,000.00.

Would you please produce the back:up andishpport for
the payments listed. o

"I am also enclosing the accounting sheet for Ms.
Nelson .indicating expenses for which there is no back-up. She
indicated that she had not received the payments indicated and I -
theugh: pevhaps «ince your name is associated with the' payments
made, that they may have been placed on her account erroneously
and, in fact, were made to you. Would you please let me know
whether or not that is the case. ’

Please respond directly to me at 104 S. Cagcade Avenue,
Suite 105, Colorado Springs, Colorado 80903.

Very truly yours,

W. B "ngg
n Kramer '86

Treasurer -

WBK/dh
Enc.

Y

101 University Boulevard « Suite 330 « Denver, Colorado 30206 . (303) 377-3434 . Telefax (303) 377-2814

Paid tor by Ken Kramer 88



Direct Marketing Resources
5(%) Wall Street. Suite 311 « Seattle, Washington 98121 » (206) 441-4665 (Main office)
3800 N Fairfax. 71702 » Arlington, Virginia 22203 « (703) 524-4613

March 29, 1988

Holly Roberts

U.S. Space Foundation

1525 Vvapor Trail

Colorado Springs, Colorado 80916

Dear Ms. Robeits{

I've been able to track down all of Direct Marketing Resources'
records dealing with the Kramer 86' Committee.

- When we talked you mentioned you didn't have copies of my invoices
and that they couldn't be found. In case you still haven't tracked
them down, I've enclosed copies of invoices for all printing projects,
expenses and for an Image Analysis for the campaign.

Fees due would be covered by the two ‘contracts.

Summary sheets .for all projects, expenses and fees, as well as,
a summary of payments received from the campaign are attached.

Note that on the final mailing projects, which were combined
efforts of the -campaign and the Colorado GOP, some payment was
paid to DMR by the Colorado GOP and some payment was made directly
to the a subcontractor, Management Information Support. This is
summarized on the attached sheets.

These records and accountings should clearly outline, what
was contracted to and purchased by the Kramer Campaign from D.M.R..
what was paid and the balance due. Further, I expect promt payment
on the amount due.

Sincerely, ' Note: New Address for DMR
S .,f, 04_é// (Temporary)
" Jprisie L ‘* - 1930 6th. Ave So. #101

Kehneth D. Bailey, President Seattle, Washington 98134

Direct Marketing Resources (206) 447-9771

' Vﬁqd*j?

‘KB/th



© . Mr. Kenneth E. Bailey : ' .

27 May 1988

River House West B1708
1400 S. Joyce Street
Arlington, Virginia 22202

“' .-.. ’

- President

Direct Marketing Resoéurces
1930 6 Avenue South '
Suite 101

Seattle, Washington 98134

Dear Ken:

I have just received your letter and enclosures of
March 29. Holly Roberts, because of other time commit-
ments, is no longer able to do accounting work for our
campaign. Connie Lewis has kindly agreed to undertake -
the remaining fiscal responsibilities that must be
addressed.

All creditor issues have been resolved and
finalized other than that relating to your claim. While
we may have copies of your contracts somewhere in our
files, these files have changed hands so many times that
it might greatly expedite matters if you could supply us
with copies of all written agreements that you executed
with your brother regarding our campaign. I note in
passing that you allege that over $15,000 is due in fees
for special services and project management in excess of
your monthly retainers. It would be helpful if you
could further advise if the $89,000 paid to you by the
Republican State Central Committee and the $30,000 paid
directly to MIS also had management fees charged against -
them. In regard to your claim for interest and attorneys
fees, I would also note that no other campaign vendor.
has ever taken this position.



Ken, I would like to put this campaign behind me
as soon as possible. But I simply cannot let the last
sentence of your letter go without comment. What is
especially painful in this process is that the campaign
was left $150,000 in debt and an accounting nightmare;
and after those in charge were paid, collectively, some
hundreds of thousands of dollars, they have, in essence,
become the claimant, which, bar none, has been the most
difficult to deal with. RN

I have neither the inclination nor the time to
litigate this matter, but I can assure you that if such
a course of action were to ensue, it would be an
extraordinary unpleasant experience for all concerned.
I would be put into a position where I would have to
avail myself to all the remedies which the law permits.
Let us hope that this does not become necessary.

While we are attempting to find your contracts,
your furnishing of them directly to me would greatly
expedite things. Hopefully, we .can conclude this matter
in the near future. ' : :

eth B. Kramer

cc:
Mr. Chuck Bailey
3800 N. Fairfax
#1702

Arlington, VA 22203

Ms. Cbhnte Lewis
810 Bayfield Way #301
Colorado Springs, Colorado 80906



6 June 1988

River House West B1708
1400 S. Joyce Street
Arlington, Virginia 22202

Mr. Kenneth E. Bailey
President

Direct Marketing Resources
1930 6 Avénue South

Suite 101 -
Seattle, Washington 98134

Dear Ken:

As a follow up to my letter of May 27th, we have
looked everywhere and are unable to find copies of the
two contracts referred to in your March 29th letter.

Your assistance in sending them to me as soon as
possible would be appreciated. . _




June 29, 1988

River House West B1708
1400 S. Joyce Street
Arlington, Virginia 22202

Mr. Chuck Bailey
3800 N. Fairfax

$1702 -
Arlington, Virginia 22203 .

Dear Chuck:

I spoke to Roger on the phone ‘today and he suggested that
you might be able to help obtain copies of Ken's contracts

with the campaign.

Enclosed is a copy of a letter I sent him on June 6. Any
help you can provide in expediting this matter would be
appreciatead.

I hope things are going well with you.

pieth B. Kramer

KK:btu
Enclosure



Direct Marketing Resources

500 Wall Street, Suite 311 « Seattle, Washington 98121 « (206) 441-4665 (Main office)
3800 N. Fairfax, #1702 « Arlington, Virginia 22203 « (703) 524-4613

July 26, 19&8

Mr. Ken Kramer
River Hous= West B1708
Arlington, Virginia 22202

Dear Ren:

Enclosed are the copies of the two contracts Direct Marketing Resources,
Inc. had with the Kramer 86' Committee.

You need to note that I agreed to accept a fee of $500 per project, to be
paid by the Kramer Comittee, for letters I wrote and produced in .
cooperation with the Senate Campaign Camnittee in lieu of standard
production (17%) fees. There were nine letters that fell under this.

I regret I was unable to immediately comply with your request to send thsse
to you. Many of my records are in storage (I'm in temporary offices) and I
have not had time to nad time to search for them. I would add that this is
the third time since the end of the campaign I've send copies of these to
some one who was going to put this thing to bed.

I hope these concracts will take care of what you need and I hooe there
will not be any further delays in making full payment.

DMR's iavoice for Marzn 31, 1988 was for $§22,427.72 not including
attorney's fees. Four additional months of iaterest at 1.5%/month is
876.24. With:-attorney's fees of $500.00, the amount now due DMR is

Besr wishesn,

HL

Kennath D.- 8ailey, Pregident
Direct Marketing ces, Inc.

KB/ht_



1400 S. JOYCE STREET €801
ARLINGTON, VA 22202

February 17, 1989

Mr. Kenneth D, Bailey
c/o Mr. Chuck Bailey
3800 N. Fairfax #1702
Arlington, Virginia 22203

Dear Ken:

Since you sent me copies of your contracts last July, I have spoken with both
Roger and your father in hopes of reaching a prompt conclusion. In fact, I
had a lunch arranged with Chuck before the election that he had to cancel
because of other commitments. I have tried to reschedule but have not yet

been successful.
Without presenting a thorough legal analysis, this is my perspective:

1. A well known industry professional has advised that 1t
is highly unusual for compensation to be based on both a
:ubstantfal monthly retainer and a substantial production
ee,

2. The agreement dated January 2, 1986. covers brochures. An addi-
tional charge of $1000 for a brochure prepared after the agree-
ment's effective date is inconsistent with this agreement.

3. The agreement dated July 20, 1986 covers direct mail. An
additional charge of $4,500 for nine direct mail letters is
inconsistent with this agreement. .

4. There is no contract for image analysis for which you b111ed
the campaign $3,655. _

5. At least one of your projects was never used and the total cost
was lost to the campaign. While I do not think it would be helpful
at this time to rehash the subject, I'm enclosing a copy of the
'piece in question which the campaign withheld from distribution.

6. No creditor has ever been paid 1nterest or attorneys fees for
which you claim $6,625.

7. -A typical settlement was the one made with Freeman Decorating. .
The campaign owed Freeman an undisputed $18,366.34 and settled for
$3,000, about 16%. A copy of the relevant materfa1 is inclosed

for your perusal.



10.

1.

KK:btu

The campaign has very 1imited resources. The only creditor issue
now remaining unresolved is yours. Because the campaign is incor-
porated and because your contracts were executed by two related
parties, even if 1t was determined after litigation that the
campaign owed you money, I would not be held personally 1iable.

The campaign does not acknowledge that any sums are owing to you.
In fact, 1f sued, it will make a substantial counterclaim for dam-

ages based upon, among other things, paragraphs 1 through 6 and 8.

Consider the following:

Latest Invoice: ~ $24,303.96
Less: 1,000 (para 2) _
' 4,500 (para 3)

3,655 (paran4;

6,265 (para 6 ,
-15,420.00

Sub Total: 8,883.96

"at 16 ¢ (para 7) . x .16
Adjusted Invoice: - T1,421.43

I would 11ke to resolve this mattter once and for all. Based on
the foregoing, without i{n anyway acknowledging 1{ability, enclosed
is a check for § 2,000.00, your endorsement on which constitutes
your acceptance of settlement and full release of 1{ability. To
your benefit, no adjustments have been made based on paragraphs

1 and §.

ncerely,

en Kramer

Enclosure




_Bgect garl.(e 1g Resources 2346
5 #"311 « Seattle, Washington 98121 « (206) 65 (Main office)

3800 N. Fairfax, #1702 « Arlington, Virginia 22203 « (703) 524-4613

April 6, 1989

Mr. Kenneth B. Kramer
1400 S. Joyce Street C801
Arlington, VA 22202

Dear Ken,

I too would like to resolve this matt'er between us. However, your recent
offer is far from acceptable.

Regarding 'the questions you raised: .
1. There are many methods that can be used to pay for services.

2.

3.

The cne we came tO agreement on is quite common and used by
many mail and media agencies. The amounts and percentage that
was agreed to was lower than the mail agency (Odell Roper)

I replaced. Jack Carter and Doug Watts directed the change in
agencies and I was accepted, in part, because my retainer and
percentage was quite a bit lower than Odell Roper and other
agencies who bid on the job. I was also willing to accept a
flexible payment plan. And, as I recall, you were quite pleased .
with-the savings, Further, many parts to the printing ﬁ mail
products I produced were purchased at wholesale and sold to your

campaign below what your campaign could have bought them for
directly from the vendor.

I didn't originally want to write your brochures, because I don't
like the headaches one has to go through with brochures, but I
agreed to write them for $500/ brochure. $500 of this figure was for
spending a few days taking photographs of you. This wasn't called
for in the contract and was by a verbal agreement. Remember the day
I spent with you and your kids. Then I went went you and Rodger to
by plane to Southwest Colorado. The other session was with you in IC
right after the Challenger accident. You had paid a lot of money

for other photographers who's photos didn't turn out.

The photographs I took were used. $500 for a couple days

of photo work is quite cheap. In any case the invoices covering
these were paid and are not of issue to me.

By verbal agreement with Rodger, I agreed to write these letters
that were produced by the Senate Camittee and to waive rights to
production and production fees so the Senate Committee could
produce and mail these using their non-proifit postage permit.
This was done to save the campaign money and to get the most out

of your fundraising effort. If you prefer we can apply the 17%
mArmantama An AeAdnAbiAn markaim +n these mailinas. Without



spending time to figure this out, I suspect it would amount to
to a sum of over fifteen thousand dollars. In any regard, this

figure was agreed to by the campaign.

4. Doug Watts originally wanted to do Image Analysis early in the
campaign, but because money was short it was put off until later
in the campaign. The Steering Committee later agreed that it
should be done. Image Analysis was paid for and you participated
in the process. This was also a verbal agreement. I prefer not
to make your Image Analysis report part of a public record with
what was involved with Image Analysis and I don't think you would
either. Part of Image Analysis was the use of Voice Stress
Analysis on Tim Wirth. Voice Stress Analysis is also known as a
form of lie detection and would undoubtably be described as such
by the media.

On this re-occurring issue of non contractual items, there is
nothing umsual about purchasing.items or services without
contracts or £o reach agreement on service or product purchased
outside of established contracts. To establish additional

formal contracts or contract changes during the heat of a campaign
would be pointless and waste time when there is no time to waste.
I would suspect there were dozens of non-contractual expenditures
mﬂmittmmtsmdeeadxweekmmcamaign (as well as every

campaign).

Also many of these items sudtaslmgehnalysismepudﬁor
by a specif:.c dollar amount fm: a apec:fic invoice. It wasn't

5. .The brochure inquestimmsusedaxﬂ. was even reordered. As
farasanypmblems involved, the artwork and copy was approved.
There was a question when it was delivered regarding print quality.
The pieces pecple at that time were referring to were "gearing-up"
pleces. Those are pieces vhere the printer is adjusting ink and
aren't intended to be used. Also with this brochure, a qun was put
to my head and the campaign was strongly requested by Sherry
lhrmhgtousetbservicesofht&:eyermﬂtnrprintez

6. 'm:cmtractcalledforthzsaxﬂxtzsmteom

7,8, and 9. I wuuld expect #9. I have witnesses, non related, who are
willing to make statements saying you directed Rodger to sign.
the second contract. The pr

" Jack Carter and n%;m%mmmm files,
in .

I think that was

' Qrne ut_whe 1’ rememniber moorporating I was
a2t 1i0m « - :'O-I.‘.((.}\o‘ a




As far as other creditors who've settled for whatever percentage,
that is their business. I also recall that some pecple were paid
their contracts after being fired to make them happy.

I realize these secondary issues come up. This works both
ways. You turned down offers for help to elimipate your debt
and instead choose to run for Congress while maintaining Senate
debt. Inmynixﬂthisdoesnts}mag:odintenttoreeolve
this matter.

I don't wish to spend the time it will take to go through litigation. As
far as any claims regarding I damaged you and your campaign some how is
absurd.

Ken, there were several tmesinthecampmgnwhereIactedasbarﬂcerarxi
paid suppliers with my money when the campaign had none (We all know printers
rarely extend credit to campaigns) in-order to get things, like fundraising
mail, done. I did this in part out of loyalty. I did expect, however, to be
paid in full and to have contracts honored.

Ken, I realize you may want to discuss this over the phone. I have an
attomey who is handling this for me, please call him. His name is Peter
Nichols and his phone number is: (206) 522-8334. .




PETER J. NICHOLS

ATTORNEY AT LAW
;:: ROOSEVELT WAY N.E. (206) 522-8334
SUITE 302

SEATTLE, WA 98115

June 27, 1989

Mr. Kenneth Kramer
1400 S. Joyce Street C801
Arlington, VA 22202

RE: Direct. Marketing Resources Inc. v. Kramer
Dear Mr. Kramer, '

In our last phone conversatioh,my client offered to settle
this matter with you for $17,938.95. This was approximately
a $7,000.00 discount on what is owed to my client.

I have been authorized to extend the offer to July 10, 1989
in a good faith effort to settle this matter.

Should you choose not to settle the matter I have enclosed a
copy of our Summons and Complaint to be filed in Xing County
Superior Court. We believe that there are ample contacts
with the State of Washington to allow us jurisdiction by vir-
tue of the Washington "Long-Arm"™ Statute.

Purther, I am enclosing a copy of your campaign's letterhead.

I £find no wording that the Kramer Campaign is incorporated or

in any way has limited liability, which as you know is a re-
quirement for notifying people that they are dealing with an .
entity with limited liability.

Please send a cashier's check for $17,938.95 by July 10, 1989
or in the alternative send the Acceptance of Service and Con-
sent toiaurisdiction form to me and we will let the judge de-
- *{- 1 X Mttaf.

Atto:ney At Law

cc: Mr. Ken Bailey



KENNETH B. KRAMER
1400 S. JOYCE STREET C801
ARLINGTON, VIRGINIA 22202

July 18, 1989

Mr. Chuck Bailey
3800 N, Fairfax #1702
Arlington, VA 22203

Dear Chuck:

It was good to meet with you last week. Your weight reduction program was
very evident. Congratulations, you look great.

Enclosed is a copy of the contract, dated February 3, which Bruce Kopper
located and which I mentioned at our meeting. As you will note, there are
some inconsistencies with the contracts dated January 2 and July 20
forwarded by Ken, copies of which are also enclosed.

Given the circumstances of this case, I beliéve that a'judge would conclude
that the February 3 document, the only contract approved by campaign
counsel who was also an unrelated third party. would govern.

Among the most noteworthy consequences of such governance s a contract
that is effective for both the primary and general, thereby invalidating
the other contracts which, in sum, provide more for DMR and less for the

campaign:

1. The Feb. 3 agreement calls for only 16% production fees, not 17%.

2. It calls for a monthly retainer of $2000 per month for the
duration of the campaign with no increase to $4000 per month

. for the general.

3. It does not provide for attornevs fees.

4, 1t provides for the deve1opment of all letters and brochures with-
out permitting separate charges for additional projects.:

Additionally Chuck, the Washington Secretary of State advises that Direct
Marketing Resources is not now, nor has ever been, a Washington
corporation. DMR never held itself out to be a corporation in any of the
enclosed agreements. Therefore, hecause both your address as well as Ken's
are on the letterhead, the most reasonahle conclusion is that DMR is a
partnership between you and your son. Especially because of this issue,
and the one concerning which contract governs, any suit would l1ikely have
to include both you and Roger as parties.

e



It is my hope that we can still settle this matter on a reasonable basis.
while I understand Ken's feeling that he cannot simply walk away, from our
perspective, $18,000 is just not in the ballpark. We are prepared to treat
Ken as favorably as all other creditors have been treated since I began
settling these debts. Given the less than clear nature of this matter, I
belfeve that most people would conclude that this is fair,

It would be nice to get this matter behind all of us so we can go on to
more productive activities. I agree with vou totally that this is really
old history that needs to be resolved without thousands of dollars in legal

fees. Please let me hear from you.

—— Hafe e P o

BC - Bruce tas‘:?é(




“ourt Procedure _ 382

4 OF ACTIONS

CLE 80

Personal Actions

s of this article were repealed and reenacted in
elimination of sections as well as subject matter.
2 1986, see this article as contained in the original
including amendments thereto through L. 85 as
i volume.)
mitations, although barring the use of a claim for
has run, is not a bar to asserting that claim as
& Trust Corp., 645 P.2d 7 (Colo. 1982) and Dawe
16 (Colo. 1984).
Jourt of Appeals that for purposes of the statute
ivil rights claims are to be generally and uniformly
Ived, as actions for injury to personal rights, see
184). aff"d, 471 U.S. 261, 105 S. Ct. 1938, 85 L.
with the statute of limitations in actions brought
School Dist. No. 49, 655 P.2d 422 (Colo. App.
167 (10th Cir. 1984). For article, “Civil Rights™,
. dealing with the applicable statute of limitations
62 Den. U. L. Rev. 67(1985).
ippropriation of trade secrets, sce § 7-74-107.

‘oncerning real property, see pan | of article 41

reme Court Review of Tenth Circuit Decisions™,
ing with the applicable statute of limitations for
3 Den. U.L. Rev. 473 (1986). For anticle, *‘Legal
hy and Dangerous Industry™, see 15 Colo. Law.
rt Reform Legislation”, see 15 Colo. Law. 1363

13-80-109. Limitations apply to
: noncompulisory counter-

. claims and setoffs.
13-80-110. Causes barred in state of
origin. -
13-80-111. Commencement of new action
upon involuntary dismissal.

13-80-112. When action survives death.

13-80-113. New promise - effect of pay-
ment.

13-80-114. Promise by one of parties in
joint interest,

13-80-115. Endorsement by payee - effect. .

13-80-116. Action against joint debtors or
obligors.

13-80-117. No dismissal for nonjoinder. - -

13-80-118. Absence or concealment of a
. party subject to suit.
13-80-119. Injury sustained while in com-
" mission of a felonious act or
in flight from the commis-
sion of a felonious act.

383 Limitations - Personal Actions 13-80-101

13-80-101. General limitation of actions - three years. (1) The following
civil actions, regardless of the theory upon which suit is brought, or against

o whom suit is brought, shall be commenced within three years after the cause

of action accrues, and not thereafter: .
i (a) All contract actions, including personal contracts and actions under
the “Uniform Commercial Code”, except section 4-6-111, C.R.S., and except
as otherwise provided in section 13-80-103.5;

(b) Repealed, L. 86, p. 708, § 5, effective July 1, 1986.

(c) All actions for fraud, misrepresentation, concealment, or deceit except
those in section 13-80-102 (1) (j) or section 13-80-103 (1) (f) or (1) (g);

(d) Al actions for restraint of trade;

() Repealed, L. 87, p. 600, § 38, effective July 10, 1987.

() All actions for breach of trust or breach of fiduciary duty;

() All claims under the *“Uniform Consumer Credit Code™, except
section 5-5-202 (6), C.R.S.;

(h) All actions of replevin or for taking, detaining, or converting goods
or chattels, except as otherwise provided in section 13-80-103.5;

(i) All actions under the “Motor Vehicle Financial Responsibility Act”,

. article 7 of title 42, C.R.S.;

() All actions under the “Colorado Auto Accident Reparations Act”, part
7 of article 4 of title 10, C.R.S.;

(k) Al actions accruing outside this state if the limitation of actions of
the place where the cause of action accrued is greater than that of this state;

(I) All actions of debt under section 40-30-102, C.R.S.;

(m) All actions for recovery of erroneous or excessive refunds of any tax
under section 39-21-102, C.R.S.

Source: L. 86, p. 695, § I; L. 86, pp. 707, 708, § § 1, 4; L. 87, pp. 538,
567,600,§ § 10,1, 38.

Editor’s note: Subsection (1)Xa) is amended and subsection (1)XI) and {(1Xm) are enacted by
chapter 108, Session Laws of Colorado 1987, subsection (1)c) is amended by chapters 108 and
94, and subsection (1)e) is repealed by chapter 113, Session Laws of Colorado 1987. Section
9 of chapter 108 provides that the act set out in that chapter is effective July 1, 1987, and applies
to claims for relief arising on or after said date and also provides that any action commenced
on or after July I, 1987, to assert a claim for relief arising before July 1, 1987, shall be commenced
within the time limits applicable to such claim when it arose. Section 12 of chapter 94, Session
Laws of Colorado 1987, provides that the act set out in that chapter is effective July 1, 1987,
n__.wm -!““_Mﬂ to any recovery fund application filed or any administrative fine imposed on or
afier said date, .

I. General Consideration. Law reviews. For article, **Federal Practice
II. Paragraph (a). and Procedure™, see 56 Den. L.J. 491 (1979).
A. Applicability. For article, “Securities™, see 59 Den. L.J. 367

. B. Nonapplicability. (1982). For article, “Will Contests — Some

III. Paragraph (c). Procedural Aspects”, see 15 Colo. Law. 787

A. InGeneral. (1986). For article, “Tort Reform's Impact on
B. Applicability. Contract Law™, see 15 Colo. Law. 2206
IV. Paragraph(f). (1986).
* ° V. Paragraph (k). Parpose "of statute of limitations is 10 pro-

I. GENERALCONSIDERATION.
Annotator's note. For cases concerning when

a cause of action accrues under this section.

see the annotationsto § 13-80-108.

mote justice. discourage unnecessary delay
and forestall the prosecution of stale claims.
Colorado State Bd. of Medical Exmrs. v.
Jorgensen. 198 Colo. 275. 599 P.2d 869
(1979).
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action for the recovery of a penalty of a penal
statute within the intendment of the one year
limitation, period of this section. Palmer v,
>ow_ Robins Co., Inc., 684 P.2d 187 (Colo.
1984).

Claim must sustain cause independent of tort
action. Where plaintiff's claim for exemplary
damages was incapable of sustaining an inde-
pendent cause of action but instead was
dependent upon the underlying tort claim,
plaintifT's claim for punitive damages was not
a suit or action for a penalty or forfeiture,
Dorney v. Harris, 482 F. Supp. 323 (D. Colo.
1980).

Claim alleging violation of fiduciary duties
not action for penalty or forfeiture. PlaintifT's
claim for relief alleging violation of fiduciary
duties by the defendant, and seeking punitive
damages for actions allegedly attended by cir-
cumstances of fraud, insult, and wanton and
reckless disregard of the plaintiff's rights was
not an action for a penalty or forfeiture within
the meaning of this section. Resource Explora-
tion & Mining, Inc. v. Itel Corp., 492 F. Supp.
515(D. Colo. 1980).

Nor clsim based upon § 13-21-102. This
scction does not apply to exemplary damage
claims. Moon v. Platte Valley Bank, 634 P.2d
1036 (Colo. App. 1981).

Punitive damages. Claims for punitive dam-
ages under § 13-21-102, being ancillary to an
independent civil claim for actual damages, is
not an action for the recovery of a penalty of a
penal statute within the intendment of the
limitation period of this section. Palmer v.
A.H. Robins Co., Inc., 684 P.2d 187 (Colo.

1984).

Penalty may be provided for in separate stat-
ute. Where the general assembly has selected a
one-year limitation period for statutes provid-
ing for penalties, it is inconsequential whether
the penalty is provided for within the statute
establishing the underlying cause of action. or

. in a separate statute which is parasitic to the

existence of the underlying cause of action.
The _ow.u_u.:a intent to uo._-_.no and the legis-
lative intent to limit the time within which
such penalty actions may be brought remain
the same. Sherwood v. Graco, Inc.. 427 F.
Supp. 155 (D. Colo. 1977).

While this section has been applied to stat-
utes which contain both a substantive cause of
action and a pernalty provision for noncompli-
ance. there is no indication that it is limited to
such applications. Sherwood v. Graco, Inc..
427F. Supp. 155(D. Colo. 1977).

This section applies to recovery of penalty for
unjust discrimination in freight charges.
Section 40-31-102 unoamm__.n for the recovery
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this section. Goodridge v. Union Pac. Ry., 35
F.35(8th Cir. 1888).

For inapplicability of this section to a private
treble damage suit under federal antitrust laws,
see Wolf Sales Co. v. Rudolph Wurlitzer Co.,
10S F. Supp. 506 (D. Colo. 1952).

This section does not apply to proceeding
before public utilities commission seeking repa-
ration for excessive charges for service. Bonfils
v. Public Util. Comm’n, 67 Colo. 563, 189 P.
775(1920).

This section does net apply to penaities for
nonpayment of taxes. Penalties that are added
to taxes as damages or interest on account of
nonpayment are not such penalties as are con-
templated by this section. Pinnacle Gold
“._awa_n_h Co. v. People, 58 Colo. 86, 143 P. 837

Statute Is not suspended by institution of suit
by foreign corporation which failed to pay privi-
lege tax. The attempted institution of an
action in the courts of Colorado by a corpora-
tion organized under the laws of another state,
which has not paid the privilege fee imposed
by the statute, has not the effect to stay the
course of the statute of limitations. When the
statutory period has elapsed the action is
barred even though during the whole of that
period the action appeared upon the docket of
the court as a pending action, and the corpora-

13-80-103.5

tion afierwards paid the tax. Westem Elec. Co.
v, Pickett, 51 Colo. 415, L I8 P. 988 (1911).

A general denial presents the defense of the
limitation prescribed by this section. Western
m_un Co. v. Pickett, 51 Colo. 415, 118 P. 988
(1911).

Rule that statute is deemed waived if not
pleaded does mot apply. The general rule in
civil actions that the statute of limitations is a
special privilege, and must be pleaded in apt
time, or is deemed waived, does not apply to
penal actions. Atchison, T. & S. F. R. R. v.
Tanner, 19 Colo. 559, 36 P. 541 (1894).

1f plaintiff fails to bring suit in a year, he has
no cause of action. When a penal statute gives
plaintiff the right to recover a penalty by suing
for it, this section makes his cause of action

- dependent upon his bringing suit within a cer-

tain period; so that if he fails to bring his suit
within such period he has no cause of action
remaining. Atchison, T. & S. F. R, R. v,
Tanner, 19 Colo. 559, 36 P. 541 (1894).

The treble damages provision of
§ 38-12-103, being penal in nature, is gov-
emed by the one-year statute of limitations;
however, the recovery of the actual security
deposit and the award of attorney's fees, being
remedial in nature, are limited by the six-year
statute of limitations. Carison v. McCoy, 193
Colo. 391, 566 P.2d 1073 (1977).

13-80-103.5. General limitation of actions ~ six years. (1) The following
actions shall be commenced within six years afier the cause of action accrues,
and not thereafter:

(a) All actions to recover a liquidated debt or an E.:n&un.&. determin-
able amount of money due to the person bringing the action, all actions
for the enforcement of rights set forth in any instrument securing the pay-
ment of or evidencing any debt, and all actions of .,ov_osa to recover the
uouuoan _uﬂo__ of personal property encumbered under any Bu:._-a it 8953
any de! .

(b) All actions for arrears of rent.

Source: R & RE, L. 86, p. 697, § I; L. 87, p. 568, § 4.

Editer’s note: Section 9 of chapter 108, Session Laws of Colorado 1987, providés that the
act amending subsection (1)Xa) is effective July 1, 1987, and applies to claims for relief arising
on or after said date and -_8 provides that any action commenced on or after July 1, 1987,
1o assert a claim for relief -:-._.- before July 1, 1987, shall be commenced within .__n time Iimits
-vv_.ﬂv_n to such claim when it arose.

1. Genenl Consideration.
=..“ Applicable Actions.
I.' GENERAL CONSIDERATION.

" Aniotator's notes. (1) Since § 13-80-103.5
is similar to former § 13-80-110 as it existed

this article, relevant cases construing that
provision have been included in the annota-
tions of this section.

(2) For cases concerning when a cause of
action accrues under this section. see the
annotationsto§ 13-80-108.

Law reviews. For article. “State Statutes of
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Bulk Transfers 4-6-111
the auctioneer to perform any of these duties doe .
+ of the sale or the title of the purchasers, but if the u..au.m___.m N OFFICIAL COMMENT
he auction constitutes a bulk transfer such failure rended [ pclor Uniforni Statutory Provision: None. Sections 4-6-104 through 4-6-108.
ble to the creditors of the transferor as a class for the sy parposes: - - Delinitional Cross References:

sy subsection (1) identifies the creditors who . . v X
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& £ this Article. The claims referred to of **Bulk transfer'’. Section 4-6-102,
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“olorado legisiative change: Colorado did not i Daras 3 . - . : -
of this section and refewence to Eu_..:n-h.ﬁ the optional i 3 nﬂﬂ relerence. As to creditors and notice, -._ma.u.m. See 37 C.J.S., Fraudulent Convey-
. i3 '¥Am. Jur. See 37 Am. Jur.2d, Fraudulent
OFFICIAL COMMENT +93§... ve ces, § § 270, 271.
' o ..“.w_.ﬂ.u.a..:o. Subsequent transfers. When the title of a transferee to property
'y Provision: None. notice, etc., cannot rest upon bidders s 13 ' 1§ subject to a defect by reason of his noncompliance with the requirements

auction it is clear tha
...n.z_o._.no make appro- tive so far as they Hﬂ.uﬂ:.n-«_w__ﬁahg P
he requirements of this  not the section is complied with. Subsectic
les. It is clear that the  (4) therefore states a sahction which does aal
'r previous sections in  affect the purchasers. Notice that the sand
ot be applied directly to tion applies only “if the auctioneer knowd

: of this article, then: . .

.5 (1) A purchaser of any of such property from such transferee who pays
k o0, value or who takes with notice of such noncompliance takes subject to
[.sich defect; but .

2 (2 A purchaser for value in good faith and without such notice takes free

“ither the price nor the  that the auction constitutes a bulk transfer’}
ser or purchasers canbe - No‘doubt in some cases, as for instance w._._n_. dofect.
ccurs. But it is equally  goods are simply received on consignment {g ' ¥fa: Source: L. 65, p. 1406, § 1; C.R.S. 1963, § 155-6-110.
were excluded entirely sale, he may not know. Sl OFFICIAL COMMENT
Mﬂﬂhﬂﬂu -._wu nﬂ”ﬁ_nh.__ M Cross References: i Prior Uniform Statutery Provision: None. Cross References:
operty without notice to Point I: Sections 4-6-104 through 4-6-1073 . Parposes: : Point 2: Sections 4-6-102 and 4-6-103.
<ithout any duty upon Point 2: Sections 4-6-104 through 4-6-107% ' *1.” The section deals with subsequent .
application of the pro- - Definitional Cross References: 33 . tansfers by the transferee. . Deflnitional Cross References:
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ANNOTATION - . " ANNOTATION :
. Cross reference. As t0 ...!._r.n-,-_.nn.n_u: and C.3.S. See 37 C.1.S., Fraudulent Convey-
___oamm.o"_hwo..n and notice, | .—_-M..MM.- eMﬂo.hua..M..__ onu_.on. this article, see  ances, § 486.
’ 1 - Am, Jur. See 37 Am. Jur.2d, Fraudulent
. . h . 'Y L]
...:uq_..:. 2d, Fraudulent Coaveyances, § 275.

4-6-111. Limitation of actions and levies. No action under this article shall
be brought nor levy made more than six months after the date on which the
transferee took possession of the goods unless the transfer has been con-
cealed. If the transfer has been concealed, actions may be brought or levies -
made within six months after its discovery.

: Source: L. 65, p. 1406, § 1; C.R.S. 1963, § 155-6-111.
- p. 1406, § 1; C.R.S. 1963, § 155-6-109. 5 OFFICIAL COMMENT
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Perposes: with the Article is that the transfer ‘‘is
_.. This Article imposes unusual obli- ineffective against any creditor of the trans-

S Slions on buyers of property. A short statute . :

< o limitations is therefore appropriate.




